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A. IDENTITY OF PETITIONER

Dejon Payne asks this Court to accept review of the Court of
Appeals decision designated in Part B of this petition.

B. COURT OF APPEALS DECISION

Payne requests review of the decision in State v. Dejon Lee Payne,
Court of Appeals No. 74028-8-1 (slip op. filed October 9, 2017), attached
as appendix A.

C. ISSUES PRESENTED FOR REVIEW

1. Whether the trial court violated Payne's right to contront
the witnesses against him in ruling he could not impeach a State's witness,
who placed Payne at the scene of the shooting, with evidence that he faced
a pending criminal charge and expressed a willingness to lie on the stand?

2. Whether the trial court committed reversible error in
admitting evidence to show consciousness of guilt and, if so, did the loss
of a pre-trial motion to exclude the evidence preserve the error for review?

3. Whether the trial court erred in denying Payne's motion for
a new trial based on juror misconduct, where it was revealed that two
jurors recognized witnesses and injected that information into
deliberations while discussing witness credibility?

4, Whether cumulative error violated Payne's due process

right to a fair trial?



b. STATEMENT OF THE CASE

The State charged Payne with first degree atternpted murder and
first degree assault committed against Terrence Nicholson. CP 10-11.
Evidence at trial showed Nicholson regularly socialized with Romeli
Liddell at an apartment the [atter shared with Vi Le at a Shoreline housing
project. 1RP!36-37, 61; SRP 164-66; 6RP 290. Nicholson met Payne,
known to him as "Young," at the apartment during the summer of 2013,
SRP 169, 194. Nicholson and his friends, including Liddell, talked about
stealing from Young. 5SRP 171-74; 6RP 16.

Nicholson came home in early October 2013 and saw Young's
property and $10,000 in his bedroom, apparently taken by Liddell. SRP
175-76. According to Nicholson's trial testimony, Young angrily accused
Nicholson of taking his money a few days later and did not hang out with
him afterwards. 5RP 181-85. But Nicholson earlier told police that he
had no hostile interactions with Young after his money was stolen. 6RP
22-23. In October 2013, Payne reported to police that "T" and another

man took his money and belongings. 6RP 179-80, 182, 184-85.

' This petition cites to the verbatim report of proceedings as follows: 1RP
2/4/15, 4/28/15, 5/7/15; 2RP - 3/30/15, 3/31/15, 4/1/15, 4/2/15; 3RP -
4/27/15; 4RP 4/27/15 (voir dire); SRP - 4/29/15; 6RP - 4/30/15, 5/4/15,
5/5/15, 5/6/15, 7/24/15, 9/18/15; TRP - 6/26/15.



On New Year's Eve, Liddell called Nicholson and said he needed
his 9-millimeter gun, which was located in Nicholson's car. 5RP 187-88;
6RP 127. Nicholson gave it to him. 5RP 188; 6RP 26. Nicholson
testified that he did not see the gun again "Until | thought I got shot with
it." S5RP 189. On New Year's Day, Nicholson went over to Liddell's
residence in the early afternoon. 5RP 190; 6RP 24. He called Liddell
beforehand to let him know he was coming over. 5RP 190-91. Aside
from Liddell, the only people who knew Nicholson was coming were
Nicholson's family and girlfriend. 6RP 25. Nicholson parked in the lot
and knocked on Liddell's door. 5RP 191; 6RP 24. There was no answer.
5RP 191. According to Nicholson, he noticed Young standing behind him,
asking where his money was. 5SRP 192-93. Nicholson said he didn't know
and had nothing to do with it. SRP 192. Young shot him multiple times
and ran off. 5RP 192. When Le and neighbor Hoang Nguyen responded,
Nicholson told them that Young had shot him. 1RP 57: 6RP 212, 218.

According to Nicholson, Liddell showed up a few minutes after the
shooting and asked if Young shot him, which Nicholson confirmed. 5RP
196. Before police arrived, Liddell told friend Kevin Nguyen "Get that
gun out of here." 6RP 30. At trial, Nicholson denied getting family
pressure to refrain from blaming Liddell. 6RP 30, 36. In a pre-trial

interview, he said people were telling him not to blame Liddell. 6RP 31.



Nicholson identified the gun used to shoot him as Liddell's "baby" 9-
millimeter. SRP 194; 6RP 26-27.

Kevin Nguyen, one of Liddell's friends at the housing complex,
testified that he invited Liddell to hang out at a friend's house on the
morning of January 1. 6RP 262-63, 268-69. On the way to his car,
Nguyen saw Young. ORP 269. Nguyen and Liddell left sometime
between 10 and noon. 6RP 269-70. Liddell later got a call from Le,
saying somebody got shot, and they rushed home. 6RP 270. Liddell
asked "Who did this," "What happened? Why didn't you call me before
you come.” 6RP 272. Nguyen denied seeing any firearm and maintained
no one satd anything about moving a firearm. 6RP 272-73. The trial court
denied the defense request to impeach Nguyen with evidence of a pending
criminal charge and his expressed willingness to lie on the stand. 6RP
244-46.

Neighbor Patric Heisser testified that, sometime before noon on
January 1, he saw a man he identified in court as Payne standing and
looking toward the building where Liddell and Le lived. SRP 25-28, 43,
48. After Heisser noticed the man standing there, Heisser saw Liddell
come out and walk past 10 minutes before hearing gunshots. 5RP 32-36,
40, 54. Heisser did not identify Payne in a pre-trial photomontage as the

man standing outside on January 1. 5RP 52; 6RP 305, 320-21.



Following the shooting, law enforcement did not know where
Payne was and tried to track him down. 6RP 292, 308-09, 314, 317.
Payne was arrested in California on May 30, 2014. 6RP 317-18, 322. The
trial court earlier denied Payne's motion to exclude evidence of flight to
show consciousness of guilt. CP 22-23; 2RP 41-50.

A jury found Payne guilty as charged. CP 58-59. Payne moved
for a new trial based on juror misconduct, arguing two jurors failed to
disclose their recognition of Nicholson and Heisser and introduced that
knowledge into deliberations. CP 63-70; 6RP 415-19. Following a
hearing on the matter, the trial court denied the motion. 6RP 419-25.

On appeal, Payne argued the trial court (1) violated his right to
confrontation by preventing him from impeaching Kevin Nguyen with
evidence that he had a pending charge and was willing to perjure himself;
(2) erred in admitting evidence of flight to show consciousness of guilt;
and (3) erred in denying the motion for new trial based on juror
misconduct. Brief of Appellant at 10-49; Reply Brief at 1-16. The Court

of Appeals disagreed and affirmed. Slip op. at 1.



E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

1. WHETHER THE COURT VIOLATED PAYNE'S
RIGHT TO CONFRONTATION BY PREVENTING

HIM FROM CROSS-EXAMINING THE STATE'S

WITNESS ABOUT A PENDING CRIMINAL

CHARGE AND WILLINGNESS TO LIE ON THE

STAND IS A SIGNIFICANT QUESTION OF
CONSTITUTIONAL LAW WARRANTING REVIEW,

Defense counsel wanted to question State's witness Kevin Nguyen

about a pending residential burglary charge. 6RP 244. Nguyen said in an
interview before taking the stand that he would reveal helpful information
if he received a deal and "would have just made something up" if a deal
had been reached. 6RP 245. The court prohibited the defense from cross-
examining Nguyen on the matter, ruling this evidence was irrelevant and
distracting because there was no bias in the absence of a deal. 6RP 245-46.
Payne's case presents a significant question of constitutional law

under RAP 13.4(b)(3). The Sixth Amendment and due process require the

accused be given a meaningful opportunity to present a complete defense.

State v. Cayetano-Jaimes, 190 Wn. App. 286, 295-98, 359 P.3d 919

(2015); Crane v. Kentucky, 476 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed.

2d 636 (1986); U.S. Const. amend. VI, XIV; Wash. Const. art. 1, § 3, 22.
In conjunction with the right to present a defense. defendants have the
constitutional right to confront the witnesses against them. State v.

Hudlow, 99 Wn.2d 1, 14-15, 659 P.2d 514 {1983); U.S. Const. amend. VI,



Wash. Const. art. 1, § 22. "The confrontation clause primarily protects
‘cross-examination directed toward revealing possible biases, prejudices,
or ulterior motives of the witness as they may relate directly to issues or
personalities in the case at hand."" State v. L.ee, 188 Wn.2d 473, 489, 396

P.3d 316 (2017) (quoting Davis v. Alaska, 415 U.S. 308, 316, 94 S. Ct.

1105, 39 L. Ed. 2d 347 (1974)).

The Court of Appeals refrained from deciding whether the trial
court violated Payne's right to confrontation. Slip op. at 13. But this issue
warrants review because it appears no Washington precedent specifically
addresses the right to impeach a government witness with evidence of a
pending criminal charge where no deal for lenient treatment is pending.

The crux of the trial court's ruling is that it believed an agreement
between the State and the witness was the predicate needed to show bias.
ORP 244-46. This is wrong. "A defendant has a right to cross examine the
State’s witness concerning possible self-interest in cooperating with the

authorities.” State v. Pickens, 27 Wn. App. 97, 100, 615 P.2d 537, review

denied, 94 Wn.2d 1021 (1980) (right to confrontation violated where
defense not permitted to cross-examine State's witness of pending
prosecution). The existence of an unresolved criminal charge is enough to
show bias because it provides a basis to argue the witness has motivation

to shape his testimony to please the prosecution regardless of whether an



actual deal is on the table. United States v. Lankford, 955 F.2d 1345,

1548 (11th Cir. 1992); Greene v. Wainwright, 634 F.2d 272, 276 (5th Cir.

1981). Evidence of "specific bias or motive to lie” is "highly probative”
and no State interest can prevent it from coming in. Lee, 188 Wn.2d at -
488. The excluded evidence of bias was relevant to undermine Nguyen's
credibility, which was a material issue at trial because he put Payne at the
scene of the shooting shortly before it happened and the identity of the
shooter was the disputed issue at trial.

Further, the law allows cross-examination into matters which will
affect the credibility of a witness by showing "corruption." State v. Jones,
67 Wn.2d 506, 512, 408 P.2d 247 (1965) (citing 3 Wigmore oﬁ Evidence
§ 943, et seq. (3d ed. 194()). One form of corruption is "a statement by
the witness of a general willingness to le upon the stand." Matter of
C.B.N., 499 A.2d 1215, 1219 (D.C. 1985) (citing 3A Wigmore, Evidence
§§ 956-58 (Chadbourn ed. 1970)). Kevin Nguyen said he would make
something up if given a deal — a form of corruption. 6RP 245,

Violation of the right to present a defense and to confront
witnesses i1s constitutional error, Siate v, Jones, 168 Wn.2d 713, 724, 230

P.3d 576 (2010); State v. McDaniel, 83 Wn. App. 179, 187, 920 P.2d 1218

(1996), review denied, 131 Wn.2d 1011, 932 P.2d 1255 (1997). The State

bears the burden of overcoming the presumption of prejudice and proving



harmlessness beyond a reasonable doubt. State v. Maupin, 128 Wn. 2d

918, 928-29, 913 P.2d 808 (1996). The Court of Appeals held any error
was harmless because "Nguyen was not the sole link between the
defendant and the crime.” Slip op. at 14. There is no rule that says a
confrontation error is prejudicial only where the witness at issue is a sole
or crucial link in the State's proof. Davis, cited by the Court of Appeals,
doesn't say that. Davis, 415 UU.S, at 317. Whether the error is harmless
beyond a reasonable doubt is a fact-specific determination.

The Court of Appeals said the majority of Nguyen's testimony was
cumulative and corroborated by other witnesses. Slip op. at 14. In closing
argument, the prosecutor emphasized that two independent witnesses put
Payne at the scene: Nguyen and Heisser. 6RP 350, 354. Heisser was
unable to identify Payne as the person he saw from a photomontage, so his
in-court identification of Payne as the shooter some 15 months later was
subject to doubt. 5SRP 52. The importance of Nguyen's testimony on this
point remains.

The Court of Appeals emphasized Nicholson identified Payne as
the shooter at trial and told several witnesses right after the shooting that
Payne shot him. Slip op. at 14-15. But Nicholson had credibility
problems and the facts produced at trial could lead a reasonable juror to

doubt his version of events. Nicholson gave contflicting stories of the



tenor of Payne's interactions with Nicholson about the theft and before the
shooting took place, leading to an inference that he was embellishing
Payne's anger towards him. 5RP 182-83; 6RP 22-23. He'd earlier told a
detective that he had no hostile interactions with Payne after the thefi, they
continued to hang out, and Payne seemea to let the matter go. 6RP 22-23,
Nicholson also gave inconsistent statements on a variety of other topics.
6RP 15-19, 28, 30-31. Moreover, the jury learned that Nicholson had
prior convictions for crimes of dishonesty. SRP 162.

There was evidence that Liddell, not Payne, was the real shooter.
Liddell's gun was used in the shooting. SRP 189, 194; 6RP 26-27.
Nicholson called Liddell to let him know he was coming over. 5RP 190.
Liddell left Le's residence right before the shooting happened. 5RP 32-36,
40, 54. As Nicholson lay on the ground shot, Liddell told Kevin Nguyen
to get rid of the gun. 6RP 30. Le's denial that Nicholson called before he
came over or knocked on the door upon arrival, in contradiction to
Nicholson's testimony, raises the inference that Le was trying to cover up
for Liddell, the father of her children and the person she relied on to care
for them while she worked. IRP 36-37, 49, 73, 80-81. In a pre-trial
interview, Nicholson acknowledged people were telling him not to blame
Liddell. 6RP 31. Had Nicholson identified Liddell as the shooter,

Nicholson would have exposed himself to retaliation from Liddell or

- 10 -



someone associated with him. Nicholson had a reason to falsely accuse
Payne because, being an unconnected outsider from California, Payne did
not present the same type of threat. The evidence was not so
overwhelming that it necessarily led to a conclusion of guilt.

2. THE TRIAL COURT ERRED IN ADMITTING

EVIDENCE TO SHOW CONSCIOUSNESS OF
GUILT, WHILE THE COURT OF APPEALS
DECISION ON WAIVER CONFLICTS WITH
PRECEDENT.

Defense counsel moved in limine to exclude testimony that Payne
was arrested in California, contending it did not show consciousness of
guilt. CP 22-23. Based on the State's offer of proof, the trial court ruled
the evidence was admissible as evidence of flight on the condition that the
State demonstrated a link between Payne and his girlfriend Olson, who
was in Washington at the time of the shooting and used her electronic
benefit transfer card in California a few days later. 2RP 41-50. Near the
end of the State's case, Payne pointed out, and the State acknowledged,
that the nexus between Payne and Olson had not been established and was
not going to be. 6RP 197. The State nonetheless elicited evidence that
Payne was arrested in California nearly five months after the shooting.
6RP 317-18, 322.

Evidence of flight is admissible under ER 404(b) only when it

creates a reasonable and substantive inference that a defendant's behavior

-11 -



was a reaction to a consctousness of guilt or a deliberate effort to evade

arrest. State v. Freeburg, 105 Wn. App. 492, 497, 20 P.3d 984 (2001).

"[Tlhe circumstance or inference of consciousness of guilt must be
substantial and real, not speculative, conjectural, or fanciful.” Id. at 498.

The State's offer of proof did not establish admissibility under this
standard and the trial court therefore abused its discretion in admitting
evidence of Payne's arrest in California. Proffered evidence that Payne's
girlfriend was in California shortly after the shooting does not show Payne
was in California at that time as well. More than a vague inference is
needed to forge the link between flight and consciousness of guilt. The
State needed to show Payne, not someone merely who has a relationship
with Payne, tled the state shortly after the shooting occurred.

The Court of Appeals, however, held Payne failed to preserve the
error because the trial court conditioned admissibility on a proper

foundation being laid. Slip op. at 15-16. It quoted State v. Koloske, 100

Wn.2d 889, 896, 676 P.2d 456 (1984), overruled on other grounds by

State v. Brown, 111 Wn.2d 124, 761 P.2d 588 (1988): "When the trial

court refuses to rule, or makes only a tentative ruling subject to evidence

developed at trial, the parties are under a duty to raise the issue at the

appropriate time with proper objections at trial." Predicating admissibility

on proper foundation, as the trial court did here, does not render a ruling



tentative. The admissibility of evidence is always subject to a proper
foundation being laid, whether this obvious point is expressed or not. If
conditioning admissibility on foundation being laid is enough to render a
pre-trial ruling tentative then all pre-trial evi'dentiary rulings are
categorically tentative by nature and the party losing a pre-trial motion
would never have a standing objection.

The Court of Appeals decision on this point conflicts with State v,

Scott, 151 Wn. App. 520, 524, 528, 213 P.3d 71 (2009), review denied,

168 Wn.2d 1004, 226 P.3d 780 (2010), warranting review under RAP -
13.4(b)2). In Scott, the trial court granted the State's motion in limine to
admit gang evidence under ER 404(b) "[a]s long as the evidence is
developed as the State anticipates." Scott, 151 Wn. App. at 524, 528,
Error resulted because "the actual testimony presented fell far short of
proving the connection between gang affiliation and the crime." Id. at
528. This was so even though the defense did not seek to strike the gang
testimony that was admitted during trial but which fell short of
establishing its admissibility. Id. at 523, 527-29.

Payne's case involves the same dynamic. The State promised what
it couldn't deliver, Under Scott, defense counsel did not need to object
again. The defense had already lost the motion in limine. The party who

loses a motion in limine is deemed to have a standing objection where a



judge has made a final ruling on the motion unless the trial court indicates
that further objections at trial are required when making its ruling. State v,
Powell, 126 Wn.2d 244, 256, 893 P.2d 615 (1995). The trial court here
did not indicate that any further objection was required.

Further, the Court of Appeals’ reliance on the supposed tentative
nature of the ruling does not defeat preservation because the court's ruling
was in error even assuming a foundation could be laid. In other words, the
error is not simply in the State failing to lay the foundation but in the court
ruling the evidence could be admitted if the proper foundation were laid.
The State's pre-trial offer of proof failed to establish admissibility, and the
trial court's ruling admitting the evidence on the strength of that offer was
error in and of itself, regardless of the evidence actually developed at trial,
Had the trial court properly granted the defense motion in limine, the error
would not have happened.

The Court of Appeals opined any error was harmless because the
prosecutor did not exploit the California arrest in closing argument as
evidence of tlight. Slip op. at 17. But the last piece of evidence the jury
heard was that Payne was arrested in California after the shooting. 6RP
317-18, 322. The timing of the evidence increases the probability that it
lodged in jurors' minds. They didn't need the trial prosecutor to connect

the dots. As argued, the evidence was not as overwhelming as the Court

- 14-



of Appeals made it out to be, such that there is a reasonable probability the
error affected the verdict.

3. WHETHER THE COURT ERRED IN DENYING A

NEW TRIAL BASED ON JUROR MISCONDUCT

PRESENTS A SIGNIFICANT QUESTION OF
CONSTITUTIONAL LAW.

Payne has the right to a fair and impartial jury trial. State v. Jackson,

75 Wn. App. 537, 543, 879 P.2d 307 (1994); U.S. Const. amend. VI, XIV;
Wash. Const. art. 1, §§ 3, 22. A constitutionally valid jury trial must be free

of disqualifying jury misconduct. State v. Tigano, 63 Wn. App. 336, 341,

818 P.2d 1369 (1991). "One touchstone of a famr trial is an impartial trier

of fact — 'a jury capable and willing to decide the case solely on the

(A}

evidence before 1t."' McDonough Power Equip., Inc. v. Greenwood, 464

U.S. 548, 554, 104 S. Ct. 845, 78 L. Ed. 2d 663 (1984) (quoting Smith v.
Phillips, 455 U.8. 209, 217, 102 S. Ct. 940, 71 L. Ed. 2d 78 (1982)).

"A juror's misrepresentation or failure to speak when called upon
during voir dire regarding a material fact can amount to juror misconduct.”
Allyn v. Boe, 87 Wn. App. 722, 729, 943 P.2d 364 (1997). "Furthermore,
a juror who brings to the jury deliberations information outside the record
commits misconduct.” Id. at 729. "When a juror withholds material
mformation during voir dire and then later injects that information into

deliberations, the court must inquire into the prejudicial effect of the

-15 -



combined, as well as the mdividual, aspects of the juror's misconduct.”

State v. Johnson, 137 Wn. App. 862, 869, 155 P.3d 183 (2007).

After the wverdict, Payne moved for a new trial based on
misconduct involving jurors 12 and 13, which the trial court denied. CP
63-70; 6RP 420-25; 7RP 3-4. During voir dire, the names of the witnesses,
including. Terrence Nicholson and Patric Heisser, were read to prospective
jurors, 4RP 99-100. The court asked jurors to put up their card if anyone
recognized a name. 4RP 99-100. Neither juror 12 nor juror 13
acknowledged any recognition of witness names. 4RP 100-01. Another
prospective juror, however, asked "If the names don't ring a bell, but when
these people being to testify, if we would recognize someone, what is the
course of protocol?" 4RP 101. The court answered "Just let us know.
That rarely happens though. Usually if you know someone well enough to
recognize them, you normally know their name too. But T will tell you
that if you spot someone that you know when they come in to testify, just
let us know right away." 4RP 101.

The trial court denied the motion for new trial in regard to juror 13
on the ground that she disclosed "she knew Mr. Nicholson from high
school" after Nicholson took the stand. 7RP 3-4. The record shows
otherwise. The court reported that juror 13 "recognized Mr. Nicholson's

high school, it's the high school she attended. She didn't recognize Mr.

- 16 -



Nicholson, didn't know Mr. Nicholson." 6RP 2. Juror 13 affirmatively
represented that she did not recognize Nicholson. But during deliberations,
she told other jurors that she knew Nicholson from high school, describing
him as "a super athlete, that she was kind of surprised that this would
happen to him, that she kind of knew him as being this star, up and rising
athlete person.” 7RP 7, 16. The trial court's decision is based on
untenable grounds because its factual finding that juror 13 disclosed she
knew Nicholson 1s unsupported by the record. The Court of Appeals
opined "While there is no evidence that juror 13 told the court that she had
heard of Nicholson, this was an casily foreseeable possibility given that
she had attended the same school." Slip op. at 21. The Court of Appeals
cited no authority for the absurd proposition that a juror commits no
misconduct in hiding information when it is a foreseeable possibility that
the juror is hiding information.

Juror 13 also committed misconduct in injecting extrinsic
information into deliberations. Extrinsic evidence is "information that is

outside all the evidence admitted at trial." State v. Pete, 152 Wn.2d 546,

552, 98 P.3d 803 (2004). Juror 13's recognition of Nicholson constitutes
extrinsic evidence because that fact was not admitted at trial.  Juror 13
injected that information into deliberations by commenting Nicholson was

a star basketball player in the context of a discussion on Nicholson's
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credibility. 7RP 7, 16. The jury knew through testimony that Nicholson
had played basketball in high school and college. 5RP 160-61. But no
testimony established his celebrity status as a "star” basketball player,
which 1s what Juror 13 knew him as. It was her personal knowledge of his
celebrity status as a "star" super athlete that was injected into deliberations
during a discussion of his credibility. See Allvn, 87 Wn. App. at 730
(affirming grant of new trial where juror disclosed in véir dire he knew an
expert witness, said nothing when asked 1f that would prevent her from
giving both sides a fair trial, but then attacked the expert's credibility
based on that knowledge ("he would testify to anything"), which was
"information outside the trial record"). The Court of Appeals said "A
player on a high school team that goes on to play college basketball would
presumably be an accomplished athlete and could reasonably be well-
known throughout the school.” Slip op. at 21. Whatever the validity of
the presumption, there is no evidence of that admitted at trial, so juror 13's
knowledge remains extrinsic evidence.

Juror 12 also committed misconduct. Juror 12 testified that he
recognized Heisser as a witness on the stand: "We all grew up in the
Central District, so he was younger than me and I don't know him
personally.” 6RP 411. He shared his recognition with other jurors. 6RP

412. He made the disclosure after one of the other jurors said she knew
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somebody from high school, i.e. Juror 12. 6RP 412. Woods recalled "we
were talking about his credibility.” 6RP 413,

The Court of Appeals held Juror 12 did not falsely withhold
mnformation because juror 12 testified he did not know Heisser and the
trial court only instructed the jurors to inform the court if they knew
someone. Slip op. at 21-22. The Court of Appeals' hair splitting is
unsupported by the record. The trial court told jurors that they should let
the court know if they recognized someone. 4RP 101. Even the trial court
acknowledged if juror 12 "recognized" Heisser during trial, "he should
have told us.” 7RP 19. "If a juror knows that disclosure is the appropriate
response to the court's and/or counsels’ questions, then bias is conclusively

presumed.”  Dalton v. State, 115 Wn. App. 703, 713-14, 63 P.3d 847

(2003).

The Court of Appeals held juror 12 did not inject extrinsic
evidence into the deliberations because Heisser testified that he grew up in
Seattle's Central District. Slip op. at 22. What is extrinsic, however, is
Juror 12's personal familiarity with Heisser as someone he grew up with in
the neighborhood. No testimony established juror 12's recognition.

Prejudice is presumed once juror misconduct is established, and the
State bears the burden of overcoming this presumption beyond a

reasonable doubt. State v. Boling, 131 Wn. App. 329, 333, 127 P.3d 740
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(2006). The State has never attempted to establish lack of prejudice. Payne
seeks review under RAP 13.4(b)(3).

4. CUMULATIVE ERROR VIOLATED PAYNE'S DUE
PROCESS RIGHT TO A FAIR TRIAL.

Every defendant has the constitutional due process right to a fair

trial. State v. Davenport, 100 Wn.2d 757, 762, 675 P.2d 1213 (1984); U.S.

Const. Amend. X1V; Wash. Const. art. 1, § 3. Under the cumulative error
doctrine, a defendant is entitled to a new trial when it is reasonably
probable that errors, even though individually not reversible error,

cumulatively produce an unfair trial by affecting the outcome. State v,

Coe, 101 Wn.2d 772, 788-89, 684 P.2d 668 (1984); Parle v. Runnels, 505
F.3d 922, 927 (9th Cir. 2007). These errors include (1) the confrontation
violation (section E.I., supra); (2) admission of evidence to show flight
{section E.2., supra); and (3) juror misconduct (section E.3., supra).

F. CONCLUSION

For the reasons stated above, Payne requests that this Court grant
review.
DATED this m%“f’{f; day of November 2017.
Respectfully submitted,

NIELSEN, BROM?;N&/K'@%H PLLC

CASEY (;KTANNIS wm No. 37301
Attorneys for Petitioner
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MaANN, J. — Dejon Payne was charged with attempted murder in the first degree
with a firearm and assault in the first degree with a firearm, after shooting Terrance
Nicholson six times at close range. Nicholson identified Payne as the shooter both
immediately after the shooting and at trial. A jury convicted Payne as charged. The trial
court vacated the first degree assault conviction on double jeopardy grounds. Payne
appeals arguing that the trial court erred by: (1} excluding evidence that one of the
State’s witnesses had a pending criminal charge, (2) admitting evidence that Payne was
arrested in California five months after the shooting, and (3) denying his motion fora
new trial based on juror misconduct.

We affirm.
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FACTS
Background

Most of the parties and witnesses in this case lived, 'or spent considerable time,
at the Ballinger Homes apartment complex in Shoreline. During the winter of 2013 to
2014, Nicholson was 34 years old. Nicholson was a local multi-sport athiete during high
school and attended Shoreline Community College and the University of Central Florida
where he graduated with a degree in business finance. Nicholson’s best friend since
childhood was Romell Liddell. Liddell's long-time girlfriend and mother of his two
daughters, Vi Le, was a resident at Ballinger Homes. Although Liddell did not officially
live at the complex, he spent most of his time there.

Nicholson and Liddeli were also friends with séveral other people living in the
area, including Kevin Nguyen' and his brother Hoang Nguyen. Another neighbor, Patric
- Heisser, lived with his girifriend across the courtyard from Liddell and Le. He was
acquainted with Liddell and Le but did not know them very well. Their daughters played
together at the complex.

In the summer of 2013, Dejon Payne, a 29 year old from Los Angeles, started
spending time at the Ballinger Homes complex and socializing regularly with Liddell,
Nicholson, and their friends. They knew Payne only as “Young.” Payne was staying in
a nearby unit.

Later in the summer, Payne started displaying large amounts of cash and
boasting of plans to buy an expensive sports car. Nicho\ison_, Liddell, and some of their

other friends, talked about stealing from Payne: In October 2013, Nicholson came

! To distinguish from his brother Hoang, Kevin Nguyen will be referred to as “Nguyen.”
9.
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home to find Liddell and a friend there with about $10,000 of Payne's cash, his
celiphone, and some of his electronics. Liddell gave Nicholson some of the money.

On October 8, 2013, Payne contacted the police and reported that four days
earlier he woke up in his friend’s apariment at Ballinger Homes to see Nicholson and
another man leaving with his bag of qash and electronics. Payne was upset about the
theft and wanted the police to find his property. Shortly after, Payne confronted
Nicholson and accused him of taking the money. Nicholson said that he did not take
the money and did not know what happened fo it. After the theft, Nicholson testified that
he would still see Payne around the Ballinger Homes complex but Payne no longer
hung out with Nicholson,li.iddell. or their other friends.

The Shoofing

The shooting took place on January 1, 2014. Heisser testified that in the early
afternoon, he looked out his window overlooking Le’s apartment and saw Payne
standing outside the building. Heisser did not know Payne personally, but recognized
him because he had seen him around the complex many times. Heisser was unable to
identify Payne in a pretrial photomontage as the man standing outside on the day of the
shooting. However at trial, Heisser identified Payne as the man he had seen standing
oufside of Liddell and Le's apartment.

Heisser also testified that he saw Liddell leave his house about 10 minutes
before the shooting and saw Liddeli with Nguyen a few minutes before the shooting.
Nguyen confirmed that before the shooting he and Liddeli left the compiex to visit a
friend down the street. Nguyen also testified that he and Lidde!l saw Payne near the

parking lot and talked to him briefly.
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Shortly thereafter, Nicholson arrived at Le's residence to visit Liddell. Nicholson
went around to a side door and knocked, but nobody answered. Nicholson soon
noticed that Payne was standing behind him. After a brief conversation, Payne shot
Nicholson in the stomach, The two wrestled for the gun, and another gunshot hit
Nicholson in the thigh. Nicholson fell to the ground and Payne shot him four more
times, six shots in total. Payne then ran from the area.

Hoang Nguyen testified thaf he heard someone say, "what's up man?" and then
heard a series of gunshots. Hoang ran to Nicholson and saw a black man in a hoodad
jacket fleeing around the otﬁer side of the buiidi'ng, with no one else around. Hoang
called 911 and stayed with lNicholson, who told him that “Young” had shot him.

Le testified that she heard the shots from inside the apartment and heard
Nicholson's cry for help. She opened her door and found Nicholson on the ground.
When she asked Nicholson who shot him, he said “Young.” Liddell showed up a few
minutes after the shooting and Nicholson told him “Young” had shot him. When police
arrived, Nicholson also told a deputy that “Young” had shot him.' The deputies

| immediately began searching for “Young,” who they later identified as Payne.

Payne was eventually arrested in California on May 30, 20114. Payne was
charged with attempted ,rﬁurder in the first degree with a firearm and assault in the first
degree with a firearm.

Cross-Examination of Kevin Nguyen |

Before calling Kevin Nguyen to testify, the State notified the trial court that it was
attempting to arrange time for defense counsel {o interview Nguyen “given that he has
told Detective Bartlett that he has more helpful information for our case in the context of

e
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he has got pending charges.” After interviewing Nguryen, Payne informed the court that
Nguyen had a pending residential burglary charge, and that he told Detective Bartlett
“that he would give her helpful information if she would give him a deal on the charge.”
Payne acknowledged that Detective Bartlett and the prosecutor informed Nguyen that a
deal “wasn't going to happen.” Payne informed the court that he intended to question
Nguyen about his offer.

The trial court questioned the relevance: “If he is not getting any Kind of offer
from the State, | don't see how it is relevant that he has a charge. [tis not readily
admissible, and | don’t see how it goes to bias if he doesn't have the predicate for bias.”
Payne replied that Nguyen told her "that if they gave him a deal, he would give some
helpful information” and that “he wouid have just made something up." Payne argued
that this went to his credibility—that “he will make up facts abov._:t this case in any way
that's helpful to him.” The trial court reiterated that Nguyen offered to give information in
exchange for a deal, but “the deal was refused, there was no prospect of a deal, so it is
not pertinent here, okay?” The court concluded “It is distracting, it is irrelevant, it is out.”

During cross-examination, Payne attempted to impeach Nguyen's credibility by
pointing out that he had previously told a defense investigator that he never saw Payne
at the scene, and that he had never known anyone named "Young." Payne also asked
Nguyen about a statement he allegedly made that “he was not sure which version [he
was] going to say on the stand.” Nguyen explained these statements by claiming he

was scared for himself and his family, or simply denied having made them.
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Evidence of Payne’s Arrest in California

Before trial, Payne moved to exclude "all testimony that Payne was arrested in
California and extradited back to face these charges” because it was not related to
"fleeing or consciousness of guilt." Payne’s trial brief specifically moved to exclude
“testimony or argument that he ‘fled’ to California to avoid prosecution and that flight
demonstrates consciousness of guilt.”

The State replied that it intended to argue that Payne fled to California after the
shooting. The State planned to support this argument with evidence that Payne had
been arrested in California four months after the shooting. There was evidence that
Angel (Miranda) Olson, Payne’s girlfriend and mother of his child, had been in
Washington at the time of the shooting, used her debit cards in California a few days
after the shooting. The inference being that Payne was probabiy with Olson aft the time.
The trial court believed evidence that Payne ran from the scene and "very shortly
thereafter” relocated to Caiifornria "could be" viewed as a deliberate effort to avoid arrest
and prosecution, and “could be" is “all that's really needed for this to be admissible.”

The trial court ruled the evidence was admissible as evidence of flight on the
condition that the State was able to iay the foundation for the evidence by
demonstrating a link between Payne and Olson and their shared child. Assuming the
foundation was laid, the trial court limited the evidence of flight to: (1) Payne’s behavior
in running away and into a vehicle that left the scene, (2) where hote! records showed
Olson was staying while the police were looking for Payne, (3) Olson's location after the
shooting based on businesé records such as EBT transactions, and (4} where Payne
was ultimately located at the time of his arrest.

-6-
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Near the end of the State’s case, Payne pointed out that the nexus between
Payne and Olson had not been established. Payne sought to ensure that the testifying
police officers were not going to “testify about the hotels.” The State conceded that it
was not "going to make that nexus," so it would nof ask "anything in particular about
Miranda Olson.” Payne did not reiterate his request that the trial court exclude the
evidence that Payne was arrested in California.

Later, the State asked Detective Bartlett, the State's final witness, about the
police investigation:

[Prosecutor]: What was being done to try and find [Payne]?

[Bartlett]: There was a warrant placed, the case was charged, a warrant

was placed out through NCIC, which is nationwide. So again, if anybody

runs his name, that warrant would pop up.

{Prosecutor]: When was Mr. Payne arrested?

[Bartlett]: | believe it was December 18th, 2014,

[Prosecutor]: Is that in your report?

[Bartlett]: No.

[Prosecutor): Where was Mr. Payne arrested?

{Bartlett]: in California.

[Prosecutor]: All right. Are you certain about the date, or is that just a date

that stuck out to you?

[Bartlett]: Well | can’t be certain without having the paperwork.

Reportt of Proceedings (RP) (May 4, 2015) at 317-18. The State then rested. Payne did
not object to this testimony or cross-examine the witness on this issue.
Verdict

After deliberation, the jury convicted Payne of attempted murder in the first

degree with a firearm and assault in the first degree with a firearm. The trial court

vacated the first degree assault conviction on double jeopardy grounds.
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Motion for New Trial Based on Allegations of Jury Misconduct

During voir dire, the names of potential withesses Were read {o the prospective
jurors and the jurors were asked if they recognized any of the witnesses. Jurors 12 and
13 did not respond. The trial court also advised, “[uJsually if you know somebody weil
enough to recognize them, you normally know their name too. But | will tell you that if
you spot someone that you know when they come in to testify, just let us know right
away.”

Nicholson began his testimony on April 29. Nicholson testified that he went to
three different local high schools and played "all sports," including “basketball, football,
soccer, ran track.” Hé testified that he continued playing basketball at Shoreline
Community College and the University of Central Florida. Nicholson also testified that
one of the reasons Liddell became his best friend was that Liddell's older brother taught
Nicholson to play basketball. Basketball was one of Liddell and Nicholson’s primary
activities at Ballinger Homes.

The day after Nicholson's testimony, the trial court informed the parties that juror
13:

recognized Mr. Nicholson’s high school, it's a high school she attended.

She didn’t recognize Mr. Nicholson, didn't know Mr. Nicholson. Her worry

is if people who attended her high school show up, that she might

recognize them,

The court then stated that it did not feel “concerned about this” and was not inclined to !
question the juror uniess the parties wanted her to. The trial court directed juror 13 to

inform the court if she recognized anyone else. Neither the State nor Payne objected or

asked the court to further question juror 13.

8-
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After the verdict, Payne moved for a new trial based on juror misconduct.? Payne
argued his right to a fair trial was violated because one of the jurors failed to disclose
that he was personally acquainted with witness Patric Heisser and that he injected this
information into the deliberations. Payne also argued that this new information,
combined with juror 13’s recognition of Nicholson, was sufficient to prejudice Nicholson.
Payne supported his motion with a declaration from a defense investigator recounting a
conversation with juror 4. According to the investigators declaration, Juror 4 stated,
‘[ojne of the jurors recognized the witness, ‘Patric’ [Heisser] as someone with whom he
had played basketball" and “[t}he second juror knew 'Terrence’ [Nicholson] from high
school” and “remembered ‘Terrence’ [Nicholson] as a star basketball player.”

The trial court called juror 4 to testify. Before her testimony, the trial court
indicated that with respect to the allegations a-boutjuror 13 knowing Nicholson,

this is not news for any of us, because during the trial juror number 13 . . .

disclosed that she knew Mr. Nicholson from high school. And my memory

is that we specifically asked her about that outside the presence of the

other jurors. She indicated it wouldn't affect her, and we agreed to keep

her. So I'm not planning on inquiring more into that issue. 1t was

explored during trial.

Payne did not object.

The trial court then proceeded to question juror 4. Juror 4 told the court that at

the end of deliberation, while the jurors were discussing “whether or not We felt {the

withesses] were trustworthy in what they were saying,” two jurors mentioned

recognizing witnesses. According to juror 4, juror 13 said she knew of Nicholson from

2 According to the investigators declaration, Juror 4 stated, “[ojne of the jurors recognized the
withess, "Patric” as someone with whom he had played basketball” and "[tjhe second juror knew
‘Terrence’ [Nicholson] from high school” and "remembered ‘Terrence' [Nicholson] as a star basketbal

player.”
-0-
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high school as a “super athlete” as being "this star, up and rising athlete person” and
that Juror 13 said she was “surprised that this would happen to him.” Juror 4 then said
another juror “thought he remembered seeing Patric [Heisser] at a basketball game, and
I can't remember if he said Patric [Heisser] was a coach or was somehow involved, but
that that's where he thought he recognized him from.” She claimed the juror said
Heisser might have been a basketball coach, and if he was a cbach, then he "has to be
somewhat of a trustworfhy person, like why would they lie.” Juror 4 acknowledged that
the other juror did not say he was sure whether Heisser was a coach. In addition, juror
4 did not recall the juror having mentioned interacting with Heisser at the time. She
confirmed that both jurors stated that they did not think this recognition was playing into
their judgment of the verdict.

After determining juror 12 was the juror that recognized Heisser, juror 12 was
called to testify. Juror 12‘informed the court that he might have recognized one witness,
explaining, "l donl't know him. We all grew up in the Central District, so he was younger
than me and | don't knbw him personally.” He explained that he did not know Heisser
as a basketball coach, but only that he may have seen him when he was younger and
playing basketball and fhat was the only time he remembered seeing him. Juror 12 said
that he mentioned rec-ognizing Heisser while the jurors were discussing the witnesses’
credibility, after jﬁror 13 meﬁtioned recognizing Nicholson. He reaffirmed that
recognizing Heisser did not affect his, or any other jurors, assessment of credibility.

Payne maintained his motion for a new trial, arguing the two most important

witnesses were recognized by jurors who interjected knowledge about them into

-10-
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deliberations. The trial court again declined to consider the question of juror 13
recognizing Nichoison because it had been resolved during trial. Payne did not object.
The trial court then explained:

| really don't know how {juror 12] could have acted any differently here . . .
We ask jurors if they recognize any of the witnesses in the sense of
recognizing their name, or having some acquaintanceship with them.
Recognizing somebody you think is from your community, it seems to me,
doesn’t fall with the scope of our questions. So, | also am not clear that
{juror 12] engaged in any misconduct at all by not revealing information
that we asked him for. | don't know how he could have known that we
wanted him to tell us if he saw anybody that he might, at some other point
in his life, have seen but not interacted with in any way at all. The
additional thing here, too, is | really don't think there is any evidence of
juror misconduct involving use of extraneous evidence, not based on the
testimony that [juror 4] gave us here, certainly not based on what [juror 12]
has had o say here. There is no indication here that [juror 12], for
example, brought a knowledge that Mr. Heiser or some acquaintanceship
with him into deliberation and shared that with other jurors, which | agree
would be definite evidence of misconduct, but we don’t have anything like
that here. We have, at most, it seems to me, [juror 12 and 13] saying, “To
the extent that we know these people,’ and there is only [juror 13} who
was really sure at all that she knew one of the witnesses, it had no impact
on their assessment.

RP (July 24, 2015) at 422-23. Further,
I just don't see that [juror 12] did anything wrong by thinking he recognized
somebody from something that some event in his community some twenty
years before this trial and indicated to other jurors that had not played in to
his assessment of credibility.
RP (July 24, 2015) at 423,
After finding that juror 4’s testimony was not entirely consistent and that juror 12
o be more credible, the court found Payne had not made a sufficient showing for a new

trial.

Payne appeals.

-11-
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ANALYSIS
Right to Confrontation

Payne argues first that the trial court’s decision to prohibit cross-examination of
Nguyen concerning his pending criminal charge violated Payne's Sixth Amendment
right to confrontation and present a defense. Payne conténds that evidence of a
withesses’ bias is always admiésible. But here, even if there was error, any error was '
harmless because the untainted evidence supports a finding of guilt beyond a
reasonable doubt.

A trial court's decision to exclude evidence is generally reviewed for abuse of

discretion. State v. Gunderson, 181 Wn.2d 916, 922, 337 P.3d 1090 (2014}. But

constitutional issues, such as claimed violations of a defendant's Sixth Amendment right

to present a defense, are reviewed de novo. State v. Jones, 168 Wn.2d 713, 719, 230

P.3d 576 (2010); State v. Strizheus, 163 Wn. App. 820, 829, 262 P.3d 100 (2011),
The Sixth Amendment and due process require an accused be given a

meaningful opportunity to present a complete defense. State v. Cayetano-Jaimes, 190

Wn. App. 286, 295-88, 359 P.3d 919 (2015); U.S. Const. amend. V, VI, XIV: Const. art.
1, §3, §22. In conjunction with the right to present a defense, defendants have the

constitutional right to confront the witnesses against them. State v. Hudlow, 99 Wn.2d

1, 14-15, 659 P.2d 514 (1983). The primary interest secured by the confrontation

clause is the right of cross-examination. Davis v. Alaska, 415 U.S. 308, 315, 94 S. Ct.

1105, 1110, 39 L. £d. 2d 347 (1974). The defendant’s right to impeach a prosecution

witness with evidence of bias “is guaranteed by the constitutional right to confront

12
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witnesses.” State v. Johnson, 90 Wn. App. 54, 69, 950 P.2d 881 (1998); Davis, 415
U.S. at 316-318.3 |

In Davis, for example, the State's primary witness was a juvenile on probation.
Davis, 415 U.8S. at 318. The trial court denied the defense's request to question the
witness about whether being on probation, or fear of becoming a suspect, may have
motivated him to identify the defendant. Davig, 415 U.S. at 318. The Supreme Court
reversed the conviction and remanded the case, holding, “[{}he accuracy and
truthfulness of [the witness's] testimony were key elements in the State's case against
petitioner” and the trial court’s ruling kept defense counsel from effectively arguing “why
[the witness] might have been biased or otherwise lacked that degree of impartiality
expected.” Davis, 415 U.S, at 317-18.

The State argues that we do not need to decide whether the trial court erred in
precluding evidence of Nguyen’s pending conviction, because any error was harmless.
We agree. “Itis well established that constitutional errors, including violations of a
defendant’s rights under the confrontation clause, may be so insignificant as to be

harmless.” State v. Guloy, 104 Wn.2d 412, 425, 705 P.2d 1182 (1985).

Constitutional error is presumed to be prejudicial and the State has the burden of
proving the error was harmiéss. Guloy, 104 Wn.2d at 425. A constitutional error is
harmless “if the appellate court is convinced beyond a reasonable doubt that any
reasonable jury would have reached the same result in the absence of the error.”

Guloy, 104 Wn.2d at 425. We apply the “overwhelming untainted evidence test,”

3 Bias refers to “the relationship between a party and a witness which might lead the witness to
slant, unconsciously or otherwise, his testimony in favor of or against a party.” United States v. Abel, 469
U.5. 45, 62, 105 8. Ct. 465, 83 L. Ed. 2d 450 (1984).

13-




No. 74028-8-1/14

meaning we look “only at the untainted evidence to determine if the untaintad evidence
is so overwhelming that it necessarily lead to a finding of guilt.” Guloy, 104 Wn.2d at
426, | |

First, unlike Davis, Nguyen's testimony was not “a crucial link in the proof . . . of

petitioner's act.”” Davis, 415 U.S. at 317 (quoting Douglas v. Alabama, 380 U.S. 415,

417,85 8. Ct. 1074 13 L. Ed. 2d 934 (1965). Nguyen was not the scle link between the
defendant and the crime. Dayvis, 415 U.S. at 317-18. Nguyen did not witness the
shooting. Nor did he hear Nicholson’s three statements to three individuals, including a
police officer, that Payne was the shooter. .

Second, the majority of Nguyen’s testimony—that Payne‘ was upset about the
theft of his money, that Payne was present at Ballinger Homes minutes before the
shooting, and that Liddell had left the area prior to the shooting—was cumulative and
corroborated by other witnesses. Nicholson testified that Payne was upset about the
theft and confronted him. A police officer testified that Payne contacted them to report
that Nicholson and another individual were responsible for the theft of his money and
property as was upset about it. Similarly Heisser testified that he had seen Payne
standing outside of Le and Liddell's apartment—where Nicholson was shot.* Heisser
also confirmed that Liddell had left the area prior to the shooting.

Finally, it bears }epeating that Nicholson teétiﬁed at trial that Payne was the

shooter, and repeatedly and unequivocally told several witnesses right after the

4 Payne argues that Heisser was unreliable because he failed to pick Payne out of a photo
montage. But the trial court afso studied the photo montage and remarked “Actually, | am having trouble
picking out Mr. Payne from this.” The court added “| have to say it would be hard for me to pick out Mr.
Payne, and | have been looking at him a whole lot. The court concluded “I don't see any reason why,
seeing Mr. Payne in the fiesh, [Heisser] wouldn't be credible in recognizing him again here in court.”
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shooting that he was shot by Payne—a man he knew quite well. Even disregarding
Nguyen's testimony, the untainted evidence still overwhelmingly supports the jury’s
finding of guilt.
Evidence of Flight

Payne next argues the trial court erred in allowing testimony that he was arrested
in California several months after the shooting. Payne alleges that this was prejudicial
evidence of flight. We disagree. |

Trial court decisions t;m tﬁe admission of evidence are reviewed for abuse of
discretion. State v. Perez-Valdez, 172 Wn.2d 808, 814, 265 P.3d 853 (2011). “Such
abuse occurs when, considering the purposes of the trial court’s discretion, it is
exercised on untenable grounds or for untenable reasons.” State v. Clark, 78 Wn. App.
471,477, 898 P.2d 854 (1995), Evidence of flight is reviewed pursuant to ER 404(b) as
“other crimes, wrongs, or acts,” and is reviewed for abuse of discretion. State v,
Freeburg, 105 Wn, App. 492, 49?, 20 P.3d 984 (2001). Evidence of flight is admissible
when it creates a reasonable and substantive inference that a defendant’s behavior was
a reaction to a consciousness of guilt or was a deliberative effort to evade arrest.
Freeburg, 105 Wn.‘ App. at 497.

The State argues that Payne waived this issﬁe by not objecting at the time of the
testimony. We agree. Generally, when a party moves pretrial to exclude evidence and
the trial court rules against them, “[u]nless the trial court indicates further objections are

required when making its ruling, its decision is final, and the party losing the motion in
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limine has a standing objection.” State v. Kelly, 102 Wn.2d 188, 193, 685 P.2d 564
(1984).° However, this rule depends on the nature of the frial court’s ruling,

if the trial court has made a definite, final ruling, on the record, the parties
should be entitled to rely on that ruling without again raising objections
during trial. When the trial court refuses to rule, or makes only a tentative
ruling subject to evidence developed at trial, the parties are under a duty
to raise the issue at the appropriate time with proper objections at trial.

State v. Koloske, 100 Wn.2d 889, 896, 676 P.2d 456 (1984), overruled on other

grounds by State v. Brown, 111 Wn.2d 124, 761 P.2d 588 (1988) (emphasis added).

Any error is waived unless the trial court is given an opportunity to reconsider its ruling.

State v, Powell, 126 Wn.2d 244, 257, 893 P.2d 615 (1995).

Here, the trial court's pretrial ruling was tentative, subject to the State presenting
certain evidence at trial. Payne was clearly aware that the ruling was tentative, as
Payne specifically pointed out that the nexus between Payne and Olson had not been
established and asked the court to exclude evidence concerning hotels. Payr'ie did not,
however, ask the court to bar evidence that he was arrested in California, or object to
the admission of the evidence at the time. Payne was required to allow the trial court
the opportunity to revisit its ruling, because Payne failed to do so, the error was not
preserved for appeal and has been waived.

An issue can be raised that was not properly preserved below if it is a manifest
error affecting a constitutional right. RAP 2.5(a)(3). However, this issue concerns the
allegedly erroneous admission of ER 404(b) evidence and evidentiary error is not of -

constitutional magnitude. State v. Powell, 166 Wn.2d 73, 84, 206 P.3d 321 {2009);

® “The purpose of a motion in limine is to dispose of legal matters so counsel will not be forced to
make comments in the presence of the jury which might prejudice his presentation.” State v. Evans, 96
Whn.2d 119, 123, 634 P.2d 845 (1981).
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State v. Everybodytalksabout, 145 Wn.2d 456, 468-69, 39 P.3d 294 (2002).

Nonconstitutionatl error in admitting ER 404(b) evidence requires reversal only if it is
reasonably probable that the error materially affected the trial's outcome.

Everybodytalksabout, 145 Wn.2d at 468-69.

Here, even if the court erred by not striking the testimony on its own motion, the
error was harmless. The admission of evidence is harmless if that “evidence is of minor
significance in reference to the overall, overwhelming evidence as a whole.” State v.
Bourgeois, 133 Wn.2d 389, 403, 945 P.2d 1120 (1897). Detective Bartlett's testimony
that Payne was arrested in California was the only evidence presented 1o the jury that
could reasonably be considered “flight evidence” covered by Payne’s pretrial motion.
Neither party pursued this evidence, nor did the State argue that this fact created the
inference that Payne fled to California after the crime. Given the overwhelming
evidence that Payne shot Nicholson, the testimony that Payne was arrested in
California, if erroneous, was harmless.

Potential Juror Misconduct

Payne next argues that the trial court abused its discretion in denying his motion

for a new trial based on potential misconduct by jurors 12 and 13. We disagree.
A Waiver |

- The State argues that Payne waived any claims to misconduct by juror 13
because Payne did not réquest further questioning of juror 13 during trial. We disagree.

While Payne's motion for a retrial was instigated by the information received after
trial, that “juror 12 failed to disclose to the Court that he was personally acquainted with
Patric Heisser,” Payne also argued that juror 12’s misconduct was "additionally
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compounded" by juror 13's knowledge of Nicholson. Payne specifically cited State v,
Johnson, and argued the court must consider the “combined effects’ of juror's actions
and the prejudice that may ensue from related instances of misconduct.” 137 Wn. App.
862, 869, 1565 P.3d 183 (2007); Clerk's Papers (CP) at 66-87. RAP 2.5 exists to “afford
the trial court an opportunity to rule correctly on a matter before it can be presented on

appeal.” State v. Strine, 176 Wn.2d 742, 749, 293 P.3d 1177 (2013). The trial court

here clearly interpreted Payne's motion to include the issue of juror 13's recognition of
Nicholson. The court declined to do so. Payne is making essentially the same
argument on appeal, that the two jurors actions combined demonstrate misconduct
requiring a retrial.

B. The Trial Court did not Abuse its Discretion

The decision whether juror misconduct occurred and whether it affected the
verdict are matters for the discretion of the trial court and will not be reversed on appeal

absent an abuse of discretion. Breckenridge v, Valley Gen. Hosp., 150 Wn.2d 197,

203, 75 P.3d 944 (2003). “A trial court only abuses its discretion when its decision is
manifestly unreasonable, or exercised on untenable grounds, or for untenable reasons.”

Richards v. Overlake Hosp. Med. Ctr., 59 Wn. App. 266, 271, 796 P.2d 737 (1990). ‘A

party who asserts juror misconduct bears the burden of showing it occurred.” State v,
Kell, 101 Wn. App. 619, 621, 5 P.3d 47 (2000). “A strong, affirmative showing of
misconduct is necessary in order to overcome the policy favoring stable and certain
verdicts and the secret, frank, and free discussion of evidence by the jury.” State v.

Balisok, 123 Wn.2d 114, 117-18, 866 P.2d 631 (1994). -
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“While great deference is due the trial court's determination that no prejudice

occurred, greater deference is owed a decision to grant a new trial than a decision not

to grant a new trial.” State v. Briggs, 55 Wn. App. 44, 60, 776 P.2d 1347 (1989}, “The
test to determine whether the verdict may be impeached and a new trial warranted is
first whether the alleged information actually constituted misconduct and, if misconduct
did occur, whether it affected the verdict.” Richards, 59 Wn. App. at 270. “The injection
of information by a juror to fellow jurors, which is outside the recorded evidence of the
trial and not subject to the protections and limitations of open court proceedings,
constitutes juror misconduct.” Richards, 59 Wn. App. at 270. Once the court finds
misconduct, the court must make an objective inguiry into whether the extraneous
evidence could have affected the jury's determination. Briggs, 55 Wn. App. at 55. “Any
doubt that the misconduct affected the verdict must be resolved against the verdict.”
Richards, 59 Wn. App. at 273. “[A] new trial must be granted unless it can be
concluded ‘beyond a reasonable doubt that extrinsic evidence did not contribute to the

verdict.” United States v. Bagley, 641 F.2d 1235, 1242 (9th Cir.1981) (quoting Gibson

v. Clanon, 633 F.2d 851, 855 (9th Cir. 1980)).

Payne contends that jurors 12 and 13 both failed to disclose information during
- voir dire, constituting misconduct. Payne does not argue that the failure to disclose
alone was sufficient to demonstrate reversible misconduct.® Instead, Payne argues thét

their nondisclosure is reversible error because they withheld material information and

5 To obtain a new trial based on juror nondisclosure, a party must show that the juror failed to
honestly answer a material question during voir dire and that a truthful disclosure would have provided a
basis for a challenge for cause. State v. Cho, 108 Wn. App. 315, 321, 30 P.3d 496 (2001). A juror's
acquaintance with a party, by itself, is not grounds for a challenge for cause. See State v. Tingdale, 117
Whn.2d 585, 601, 817 P.2d 850 (1981).
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then later injected that information into deliberations. Thus, this court “must inquire into
the prejudicial effect of the combined, as well as the' individual, aspects of the juror's
misconduct.” See Briggs, 55 Wn. App. at 53.

In this case, the trial court acknowledged, and the State reiterated on appeal, that
most of the facts presented by juror 4 and juror 12 inheréd to the verdict.” The only
reviewable facts that could go to misconduct are that juror 13 might have stated that
Nicholson was a star athlete in high school and that juror 12 may have seen Heisser in
the community, possibly réiated to basketball.

Payne points to several cases in which the appeiiaté court remanded for a new

trial after finding juror misconduct. See Allyn v. Boe, 87 Wn. App. 722, 730-31, 943

P.2d 364 (1997); Robinson v. Safeway Stores, Inc., 113 Wn.2d 154, 158, 776 P.2d 676

(1989), Allison v, Dep't of Labor & Indus., 66 Wn.2d 263, 265, 401 P.2d 982 (1965).8

The common theme in these cases is that the juror failed to disclose bias to the court,
often intentionally, and then injected that bias into the deliberations. In this case, the
record does not present any evidence that either juror falsely stated that they did not

recognize the witness, or injected bias into deliberations.

7 In considering an allegation of juror misconduct based on the injection of nove! extrinsic
evidence, the first question is whether the facts alleged “inhere in the verdict”; a question of law we review
de novo. Longv. Brusco Tug & Barge, Inc., 185 Wn.2d 127, 131, 368 P.3d 478 (2016). Only once the
court concludes that juror declarations allege facts constituting misconduct, rather than matters inhering
in the verdict, does it proceed to decide the effect the misconduct, if any, could have had upon the jury,
Long, 185 Wn.2d at 132,

¢ In Bog, the court held that a new trial was necessary because a juror failed to inform the court
about her bias against an expert witness, then attacked that witness’s credibility during defiberations.
Boe, 87 Wn. App. at 730-31. Similarly, in Robinson, the court held that a juror's failure to disclose his
bias against California residents constituted juror misconduct because the plaintiff was from California.
Robinson, 113 Wn.2d at 154. Finally, in Allison, the court granted a new trial because the juror falsely
stated that he could be fair and impartial. Allison, 66 Wn.2d at 265,
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The record indicates that Juror 13 only recognized Nicholson when he began
testifying, and she realized she had gone to the same high school. There is no
evidence that she knew Nicholson personally, only by reputation. Juror 13 decided to
inform the court of this connection at the time and said that she could still be impartial.
Knowing this, the defense chose not to further question juror 13 regarding her
disclosure, and agreed to retain her on the panel. While there is no evidence that juror
13 told the court that she had heard of Nicholson, this was an easily foreseeable
possibility given t_hat she had attended the same school. Juror 13's disclosure gave the
parties an indication of her life experience and the knowledge she would bring to jury
deliberations. | | |

Juror 13 also did not insert extrinsic evidence. During deliberations, Juror 13
referred to Nicholson as a “star” and a “super athlete.” Neither of these statements
indicate bias, or constitutes new or novel extrinsic evidence. At trial, Nicholson testified
that he played basketball in high school, and continued gi!aying for a college team. A
player on a high school team that goes on to p_lay coitége basketball would presumably
be an accomplished athlete aﬁd could reasonably be well-known throughout the school.

Juror 12 also did not félsely withhoid information when he failed ™ inform the trial
court that he had recognized Heisser. The trial court instructed the jurors to inform the
court “if you spot someone that you know when they come in to testify,”® and juror 12
testified that he had never known or interacted with Heisser. Juror 12 stated only that

he may have seen Heisser once or twice in the community of Central District. Such

¥ Emphasis added.
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limited bontact is not “knowing” a witness, and would 'Iikeiy not have caused juror 12 to
assume he needed to notify the court.

Juror 12 also did not inject extrinsic evidence into the deliberations. Juror 4
testified thétjuror 12 might have said if Heisser had been a coach he would probably be
trustworthy. Juror 12, on the other hand, specifically testified that he had not
recoghized Heisser as a coach. The trial court found that juror 4's testimony was
inconsistent and unreliable compared to juror 12. Determinations of credibility are
within the discretion of the trial court, and we defer to the trier of fact in matters of
credibility. Juror 12 telling the other jurors he may have seen Heisser in the Central
District as a youth was not novel extrinsic evidence, as Heisser testified directly that he
grew up in Seaﬁier's Celntrai District. |

| The trial court did not abuse its discretion in denying Payne’s motion for retrial
based on jury misconduct. A
Cumulative Error

Payne’s final argument is that the accumulation of the errors affected the
outcome in his case. Under the cumulative error dodrine, a defendant may be entitled
to a new trial when cumulative errors produce a trial that is fundamentally unfair. Inre

Pers. Restraint of Lord, 123 Wn.2d 296, 332, 868 P.2d 835 (1994). Cumulative error

may warrant reversal, even if each error standing alone would otherwise be considered
harmiess. State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 (2000). “The doctrine does
not apply where the errors are few and have little or no effect on the outcome of the

trial.” State v. Weber, 159 Wn.2d 252, 279, 149 P.3d 646 (2006).
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As discussed above, the only error Payne might have successfully alleged is the
trial court’s error in not permitting Payne to cross-examine Nguyen on his potential bias,

and we already found that to be harmless error. Payne has not demonstrated any other

errors. The cumulative error doctrine does not apply in this case.
We affirm.
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